Module 2:
Cultivating Democratic Dispositions Flipped Classroom Style

Background

	The following classroom exercises have been either created or found publicly available online and adapted to be used in one to two classes for a flipped classroom approach to teaching the general education American Government course at the collegiate level.  These are designed to be student-centered learning, where they use the course readings, online resources, etc., to find evidence to produce their own conclusions, as opposed to relying on what their family and/or friends have told them, and/or they have learned from their community.  The point is to rely on the collection of one’s own evidence over accepting untested stereotypes.  Thus, a key feature for each exercise is that inquiry open with a BIG QUESTION that guides the student’s investigation of politics.

Exercise 5- Investigating Judicial Interpretation
Big Question  
Do US judges have the power to make laws?

Length of Class Activity
One class

Section of American Government 
Judiciary; Civil liberties

Summary of Lesson
This exercise is designed to teach students the power of the courts.  While they have typically heard throughout their primary and secondary education that the courts do not make laws, this exercise introduces them to an often-neglected concept, common law, when it comes to American Government textbooks and courses.  Students examine the right to privacy, Roe V. Wade and Dobbs v. Jackson Women’s Health Organization.  The goal is for them to understand that:
1) The courts do make law, i.e., common law, when it creates original standards in its decisions.
2) That one Supreme Court can overturn and completely change the policy of a previous Supreme Court (often only after turnover in the makeup of the court).

Student Learning Outcomes
Knowledge- What common law is and how it gives judges the power to make laws
Knowledge- Be able to define the two general interpretive approaches (judicial restraint, i.e., original intent or textualism versus judicial activism, i.e., evolutionary or living constitution) and identify judicial rulings that embody each approach.
Knowledge- Critical thinking (NACE Competency)
Skill- Communication (NACE Competency)
Skill- Teamwork (NACE Competency)

Resources
Judiciary chapter; Civil liberties chapter; Roe V. Wade opinion; Dobbs v. Jackson Women’s Health Organization opinion; smart phone, tablet or laptop

Pre-Activity Work
Read the Judiciary chapter.  Recommended to also have read the Civil liberties chapter which covers the right to privacy, and the opinions for Roe V. Wade and Dobbs v. Jackson Women’s Health Organization.

Activity
1) Hand out the Judiciary Worksheet (see below) and have the students complete items 1 through 3.  Give them 10 minutes. 
2) Next, put them in groups of 4-6 students and assign each group to one of the 5 amendments cited in Griswold v. Connecticut as implying a right to privacy.  Students use their smart phone, tablet or laptop to pull up the amendment.  Each member reads the amendment and INDIVIDUALLY decides if the amendment implies a right to privacy and puts the language from the amendment on the worksheet.  The group then tallies the number of members who said yes versus those who said no. Give them approximately 15 minutes to complete these tasks.
3) The groups report out to the class on their amendment, how many members said yes and how many said no, and shares the language or logic of the members’ votes.  Thus, the class can fill in all the amendments, votes and key language.  Should take no more than 10 minutes.
4) The class now goes to the second side of the worksheet (Note:  Tell them not to go to the back until the front side is done.)  Each student completes the second side individually, then the group shares their answers and completes ONE group worksheet to submit for their group. Use the remainder of the class to do this.
5) In the last 2-5 minutes, time permitting, bring the class back together and have them share their reflection findings and answers to questions 6-8.

Reflection and Debrief
See number 5 under the Activity for the debrief.  The reflection questions are 6-8 on the worksheet.


Active Learning Assignment: 
Judicial Interpretation Exercise Using Reproductive Rights Cases

Judicial Interpretation Class Activity
1) Do judges and courts like the Supreme Court have the power to make law?  Yes__  No __
2)  Explain or define the original intent or strict constructionist approach to judicial interpretation.
_________________________________________________________________________________________________________________________________________________________________________________________________________________________________ 3)  Explain or define the evolutionary or living constitution approach to judicial interpretation.
_________________________________________________________________________________________________________________________________________________________________________________________________________________________________ 
Right to Privacy
Griswold v. Connecticut is where the Supreme Court established the right to privacy, citing a penumbra of amendments as giving rise to it.
First amendment
_________________________________________________________________________________________________________________________________________________________________________________________________________________________________
Third amendment
_________________________________________________________________________________________________________________________________________________________________________________________________________________________________
Fourth amendment
_________________________________________________________________________________________________________________________________________________________________________________________________________________________________
Fifth amendment
_________________________________________________________________________________________________________________________________________________________________________________________________________________________________
Ninth amendment
_________________________________________________________________________________________________________________________________________________________________________________________________________________________________
Case:  Roe v. Wade
Context:  A woman challenged a Texas state law preventing her from having an abortion.
Ruling:  Law is partially unconstitutional
1. Abortion legal in the first trimester as the baby cannot survive outside the womb.  It is a fetus so there is no conflict between the a woman’s right to privacy and the baby’s right to life, as a fetus is not a baby.
2. Abortions are legal in extenuating circumstances like the pregnancy threatens the mother’s life and in cases of incest, rape, etc.  The decision is up to the woman in these exceptional situations, otherwise not allowed as the baby can survive outside the womb.
3. Abortions are not legal.  The baby’s right to life trumps the woman’s right to privacy.
1) Which of the following statements about judicial review in this case is MOST ACCURATE?
a) The Supreme Court exercised a simple yes or no about the constitutionality of the law.
b) The Supreme Court demonstrated its ability to make laws from the bench.
c) The Supreme Court exercised judicial restraint or stare decisis.
d) The Supreme Court simply followed early precedent on this case.

4)  How would an evolutionary or living constitution court likely rule in the case?  Why?
__________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
5)  How would an original intent or strict constructionist court likely rule in the case?  Why?
__________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
6)  Do judges and courts like the Supreme Court have the power to make law?  Yes__  No __
Explain? _____________________________________________________________________
____________________________________________________________________________________________________________________________________________________________

7) Is Dobbs v. Jackson Women’s Health Organization (2022) an example of judicial activism or judicial restraint?  Explain.
____________________________________________________________________________________________________________________________________________________________

8) What is learned about the judiciary from cases like Brown v. Board of Education of Topeka and Dobbs v. Jackson Women’s Health Organization?  Are judicial decisions permanently binding?
____________________________________________________________________________________________________________________________________________________________
